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One survey participant submitted an extended comment about her experiences and her
situation as a US citizen living overseas, first in China and now in Australia. Her comment
testifies to the remarkably wide breadth and depth of difficulties that a US citizen living
overseas can face as a result of US non-resident taxation and banking policies. It does so in
such a cogent and moving way that it merits special attention, in the form of a case study.*
Her comment is as follows (Part 2 Comment 1):
1
2
3

I am cut off from my own company's bank accounts and accounts with my husband
thanks to tax, FATCA and FBAR. My name is also not on property. How do I
protect myself?
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Last year I formed a tech startup with two Australian cofounders. First a partnership,
then this week we formed a company. Trying to make decisions with the constantly
shifting and complex tax laws is incredibly difficult. Our first year we had no
take-home pay and to get tax advice and to file requires me to ask my husband for
money to meet my obligations as a U.S. citizen. I recently opened a bank account for
my upcoming pay and maternity leave payments, and my account was frozen until I
supplied information for FATCA. I am not on our business bank account and my US
citizenship is a constant source of embarrassment and a headache for my Australian
cofounders. They are both dual citizens and yet have none of the problems I have,
because they are not U.S. citizens. I am surprised they even wanted to start the
business
with me, and I try to shield them from as much US trouble as I can. I can't buy postits
or a pen without going through my cofounder to supply the funds.
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The first year of my tech startup I had $0 take home pay, and yet was quoted $300 to
discuss my tax situation and expect over a $1,000 to file and report. I also expect to
pay
tax on my AU maternity leave benefit, or at least pay for additional reporting costs.
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I have almost no money invested in Australia's superannuation plan because of the
threat of high US taxes and I am uncertain about how to save for retirement, or how
or
where I'm permitted to invest. To get professional advice would cost more than I have
to invest.
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Since moving to Australia, I've met many 'accidental Americans' who had to pay
enormous amounts after finding out about FATCA and CBT in their late 20s. Usually
from their banks freezing their accounts. Some of these people work in government
positions!

*

If you have any questions or comments about the survey, please contact me at laurajanesnyder@gmail.com or
on Twitter @TAPInternation.
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My son will also be an automatic US citizen, due to the length of time I lived in the
US,
and I worry about him losing out on job opportunities or being unable to bank
properly.
If I want him to visit my family in the US, I will have to get him a passport or face
anxiety about entering the country.
My husband is in the Australian military and frequently serves with the US troops and
works in the US. We have to move around Australia every two years because of his
work, and so being self-employed is important for me to stay employed at all. US
taxation makes this unbelievably difficult, and adds stress and a huge financial
burden
on an already difficult situation. We live in military housing, but purchased a condo
to
rent out and to get on the property ladder. Due to the potential for US taxation of that
property and renting it out, my name is not on the property. My husband served in the
Middle East with my fellow Americans last year and my name was not on property,
not
on our main bank accounts, or any other sort of savings or investments and so I found
myself living on what money he would transfer to my own small account. If he was
killed in action, I would have a long wait for access to all of these things to take care
of
myself and our son who will be born in January. I would be reliant on a credit card
and
the small amount of savings I have in a local bank account, which comes with
threatening FATCA letters and warnings from the tax professional industry who want
to
charge me more than I have to discuss anything.
Previously, I worked in China making around $12,000 a year as a teacher, filed the
wrong form accidentally, and the IRS sent threatening letters and threats of fines to
my
family home in Michigan. This went on for well over a year, and my father (who has
power of attorney) had to go to the IRS office and call multiple times asking how to
fix
this situation. Every time they said it would be fixed, and then my father would
receive
another threatening IRS letter. He nearly ended up paying the fine on my behalf, even
though it was an innocent mistake and my income was just barely above the reporting
threshold. The fine was a substantial chunk of my annual income. I believe nearly half
but would have to look again. It was a nightmare and caused a lot of embarrassment
and guilt because my little teaching job after graduating almost cost my family a
large
amount of money and hassle, because I made the error of providing the correct salary
information on the wrong form. It was finally resolved after an in person meeting
between my father and an IRS official, and I believe took a year and a half. By that
point, I had already moved to the UK and was terrified of making another paperwork
mistake.
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I do not want to give up my U.S. citizenship, because my entire family is in the US. I
worry about having to care for a family member, or what I would do or where I
would
live if my husband was killed on deployment. However, I will be applying for
Australian citizenship because I don't know if I can run a business and provide for my
son while having these threats from the US government hanging over my head.

This participant’s testimony is exceptionally rich with examples of the difficulties that
US citizens living overseas experience as a result of US non-resident taxation and banking
policies. Here is a partial inventory:
1. Complexity of non-resident tax returns and severity of the consequences of
mistakes (Lines 46-60): While certainly some US residents face complicated income tax
filings, in contrast nearly all US citizens living overseas do.1 There is a multitude of
confusion about just what the differences are among minimum filing requirements, the
foreign earned income exclusion, and foreign tax credits, as well as a multitude of confusion
about just how each of those work. That is without mentioning confusion around exchange
rates, PFICs (passive foreign investment companies), retirement plans, and the application of
child and other tax credits.2 The income tax return of a US citizen living outside the United
States is often 40 to 50 pages or more;3 this includes the returns of citizens who make very
little (just over the minimum filing requirements) and so owe little to no tax. In this context, it
is more than easy to understand how someone could use the wrong form. Indeed, it is difficult
to understand how the average US citizen living outside the United States can complete their
US tax returns correctly without professional assistance.4 If they try (and of course many do
given how high the professional fees are), penalizing errors are par for the course.
2. Cost of professional advice (Lines 4-5, 6-8, 16-18, 33-35, 44-45): Professional tax
advice and tax return preparation for US citizens and green card holders living overseas does
not come cheap. At a minimum it costs in the hundreds of dollars;5 bills in the several
thousands of dollars are common. These costs are incurred even in the highly frequent case
when the US citizen or green card holder does not owe any US income tax,6 and even when
the US citizen’s income is so low the tax preparer’s fee consumes a large percentage of it.
These costs are even higher when the US citizen or green card holder owns 10% or
more of a foreign partnership or corporation because the completion of additional highly
complex forms is required, even if the partnership or corporation makes no distributions to
the US citizen.7 Transforming a foreign partnership into a foreign corporation (as occurred in
this case) will result in even greater fees given the complexity of such an operation from a US
tax perspective. In all these cases, the US citizen must pay these fees (again, they are fees to a
private tax preparer, not taxes) from other sources of funds. In this case, the fees were paid
from the non-US salary of the participant’s non-US citizen husband.
3. “Constantly shifting and complex” US tax laws that apply to a business located
outside the United States (Lines 5-6, 33-34): The most recent example of “constantly shifting
and complex” tax laws and perhaps what the survey participant has most immediately in
mind is the Tax Cuts and Jobs Act adopted in December 2017. The international provisions
of this law were intended to target large multinational companies like Google and Apple.
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However, those provisions are having devastating effect upon many US citizens who live
outside the US and who own small or medium-sized businesses in their countries of
residence.8 On one hand, the “Repatriation Tax” requires the US-citizen shareholders of a
non-US company to pay a one-time tax of as much as 17.54% of the post-1986 retained
earnings of the company.9 On the other hand, Global Intangible Low Taxed Income
(“GILTI”) requires that, on an ongoing basis, US-citizens who hold a minimum percentage of
the shares of foreign companies include in their personal tax base a share of certain types of
the company’s earnings.10
The point here is not whether these particular provisions apply with respect to any
specific US citizen; indeed, in the case of this participant her business was created too
recently to be affected by the Repatriation Tax and it is not clear whether or how she will be
affected by GILTI either. Rather, the point is that the adoption of these provisions, one of
which applies retroactively, makes it easy to understand why any US citizen who owns a
small business outside the United States—as well as their non-US citizen partners—would
find decision making difficult and stressful. It also makes it expensive because even those to
whom these provisions do not ultimately apply are required to engage in complex and
expensive research just to make that determination.
4. Fragilized relationship with business partners (Lines 10-15): United States laws like
FATCA and the Tax Cuts and Jobs Act subject non-US businesses to scrutiny by US
Treasury authorities and to increased US tax obligations. They do this via the business’s
partner or shareholder who is a US citizen or green card holder. Non-US businesses that do
not have any US-citizen partners or shareholders are not subject to such scrutiny or
obligations with respect to the United States (of course in either case they remain subject to
the taxation and banking policies of their home countries). Seen from this context, the
participant’s surprise that her partners want her—a US citizen—as a partner is
understandable. Indeed, many other US citizens and green card holders have been rejected as
business partners for these very reasons.11 Those, like the participant, who are not rejected,
must work in the context of a fragilized relationship with his/her partners where, as the
participant explains, the US citizen must “shield” his/her non-US partners “from as much US
trouble” as possible. She must live with the fear that at any time her partners may decide that
her US citizenship is too much trouble and ask her to leave the business.
5. Lack of access to company bank accounts (Lines 1, 10, 14-15): All US citizens and
green card holders, including those who live outside the United States, are required to report
all accounts with foreign financial institutions over which that person has signature authority.
The threshold for the application of this requirement is low—just $10,000—and it applies not
with respect to each account on an individual basis but with respect to all of the US citizen’s
accounts in the aggregate.12 Further, it applies to all accounts: personal as well as business.
Penalties for failure to file are steep: a fine of $10,000 per violation in the event of a “nonwillful” failure to report 13 and a draconian fine in the event of a “willful” violation: the
greater of $100,000 or 50% of the account balance.14 Additional and in most cases
duplicative account reporting requirements apply under FATCA, subject to different and
additional failure to file penalties.15 In light of these provisions, it is hardly surprising that the
participant does not have signature authority over her own non-US business’s bank accounts.
This is the case for the simple reason that she is a US citizen.
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6. Lack of access to household assets (bank accounts and real estate) (Lines 1-3, 7-8,
35-45): The participant does not have access to her household bank accounts in part for the
same reasons that she does not have access to her business’s bank accounts: in order to not
trigger FBAR and FATCA filing requirements or risk their corresponding penalties. Those
requirements and risk of penalties would be triggered by a joint account even though the
accounts would principally contain the salary of a non-US person paid from sources outside
the United States.
The participant has also been purposely excluded from joint ownership with her
husband of real estate. She explains that this is because this property is rented out and if she
were an owner then the income from the property would need to be declared on her US tax
return and would be subject to US taxation. This would be the case even though the property
is not located in the United States and even though neither of its owners lives in the United
States. Further, upon the sale of this real estate, the participant would risk liability to the
United States for capital gains tax.16
There is another good reason for the participant to not hold bank accounts, real estate
or other assets with her husband: the gift and estate tax implications when a US citizen holds
assets jointly with a non-US citizen spouse are outrageously complex.17
Under these circumstances, the decisions for the participant and her husband to not
hold joint accounts and to leave her name off the deed are understandable and judicious ones.
Except that, as the participant points out, these understandable and judicious decisions leave
her financially vulnerable, especially in the event of the death of her husband. And in her
case, that scenario is all too real given that her husband serves in the Australian military and
could be killed on deployment.
Recently after FATCA’s adoption, a tax attorney located in Dubai commented: [We
are] rearranging family relationships because of this."18 This has certainly been the case with
respect to the participant.
7. Frozen bank accounts (Lines 9-10, 25): As a result of FATCA, the local bank and
other financial accounts of US citizens living overseas are frozen on a regular basis. This
occurs because FATCA imposes obligations not only on account holders but also on foreign
banks and subjects them to severe penalties for failure to comply. For this reason foreign
banks are highly cautious with clients who are “suspected US persons” and many foreign
banks simply refuse US citizen clients altogether.
8. Taxation of maternity leave benefits (Lines 16-18): US citizens living overseas are
subject to US taxation on the basis of their worldwide income (this is often referred to as
citizenship-based taxation or CBT). Thus, the maternity leave benefits that a US citizen
receives in Australia are subject to US taxation and must be reported as income on that US
citizen’s income tax return. After that, the extent to which any US tax may be due with
respect to that income will depend upon (i) whether or not it is considered to be “earned” and
thus can qualify under the foreign earned income exclusion, and (ii) to what extent the
Australian taxes that the participant paid (if any) with respect to the benefits is eligible for a
foreign tax credit. If US tax laws do not deem this income to be “earned,”19 and if the
participant either paid no Australian income tax with respect to this income or paid it at a
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lower rate than the applicable US rate, then the participant will be liable for US tax on her
Australian maternity leave benefits (money that Australia’s economic and tax policies
intended for her to have in order to support her during her maternity leave). Regardless of any
US tax that may be owed, including if no US tax is owed, the complexity of the
determination means that the participant has little choice but to engage and pay the fees of a
private professional tax adviser. Further, this participant is likely motivated to be especially
cautious given the traumatic consequences of her mistake when declaring her income from
teaching in China.
9. Retirement planning (Lines 19-22): As a general matter, US citizens must be very
careful when participating in foreign retirement schemes because depending on how they are
structured they may be subject to highly penalizing US taxation.20 At a minimum US citizens
contemplating any such participation need professional advice in order to avoid unfortunate
surprises. Australia’s superannuation retirement scheme is particularly notorious for creating
highly penalizing tax issues for US citizens,21 such that many are unsure as to whether or how
they should participate. This places them at serious disadvantage with respect to retirement
planning as compared to other Australian residents.
10. Accidental Americans (Lines 23-26): “Accidental Americans,” are US citizens
who have never lived in the United States or who have lived there only for a short time when
they were children. Since leaving the United States they have had little to do with the
country, if they have any connection at all. As a result of US non-resident taxation and
banking policies, many of these persons have found themselves in very difficult situations
that either they cannot resolve or can resolve only with great anguish and expense.22
11. Citizenship of children (Lines 27-30): Children born overseas to one US-citizen
and one non-US-citizen parent acquire US citizenship from birth if the US-citizen parent
meets minimum US residency requirements.23 This citizenship is attributed automatically by
operation of law and regardless of whether the child’s birth is registered at a US consulate.
However, it is considerably more difficult to prove (or, inversely, easier to hide24) the US
citizenship of such a child if his/her birth is not registered. Given the participant’s
experiences with US non-resident taxation and banking policies, it is understandable that she
is wary of registering her child—that is, she is wary of claiming his US citizenship or of
having it recognized in an official manner. Understandably, she fears that this could cause
him to experience difficulties comparable to hers.
However, US citizens are required by law to travel to the United States using their US
passport and not the passport of any other country of which they may also be a citizen.25
Thus, if she seeks to have her son enter the United States (to visit his grandparents, for
example) with an Australian rather than US passport she takes a certain number of risks: (i)
that she is unable to obtain an ESTA for him, (ii) that immigration authorities at the border,
upon seeing her US passport, question his citizenship and whether he is using the right
passport, and (iii) that he be prevented from boarding a flight either to or from the United
States until she obtains a US passport for him (which in that case she may be required to do
on an emergency basis). Given the above, the participant’s dilemma over whether to register
her son’s birth and obtain a US passport for him is understandable.
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It should be noted that if the participant decides to register her son’s birth, his ability
to vote in the United States when he reaches 18 is not at all guaranteed. This is because only
some states allow US citizens who have never resided in the United States to register in that
state if their US citizen parent was last registered there.26 Not all states allow this so if the
parent was last registered in a “wrong” state then their US citizen child who has never lived
in the United States is out of luck: he/she is essentially disenfranchised.27 This
disenfranchisement has no bearing upon his/her US tax obligations; they remain firmly in
place. Nor does this disenfranchisement have any bearing upon the obligation placed on all
male US citizens—including those who live outside the United States and who have never
lived in the United States—to register for the Selective Service upon turning 18.28
12. General confusion and lack of information (Lines 10-12, 16-22): Many of the
problems the participant is experiencing are a result of confusion over what US law is and
how it applies in any given situation. Australia’s superannuation is a good example of this
because to date the IRS has failed to issue any rules or guidelines regarding their treatment
under US tax law.29 Unscrupulous tax compliance professionals fill this informational
vacuum by stoking fears of draconian IRS penalties and in doing so increase compliance
costs.
13. Renunciation of US citizenship (Lines 61 to 65): The participant’s biggest
dilemma is whether, once she obtains Australian citizenship, she should renounce her US
citizenship. She has a multitude of reasons for renouncing because without it all her
difficulties detailed above would disappear. But renunciation of US citizenship is a drastic
step that in her case would have profound and irreversible consequences. She indicates that
her entire family lives in the United States—without a US passport she could never be sure of
being able to enter the United States, even for just a visit, because only US citizens have the
right to enter the country—anyone else can be denied entry.30 Further, she envisions a day
when she may need to return to the United States for an extended period of time, if not
indefinitely, perhaps in order to care for an aging family member, perhaps because her
husband is killed on deployment and she needs the support of her family to raise her son. It
would be very difficult if not impossible for her to do that without US citizenship.

In sum, US non-resident taxation and banking policies place this survey participant in
an impossible situation: her US citizenship creates a multitude of serious difficulties for her
but she cannot give it up.
And more than that, policies that place her, as a US citizen living overseas, in the
position where she must choose between either living a normal life outside the United States
or giving up her right to return to the United States violate Article 13 of the Universal
Declaration of Human Rights which provides: “Everyone has the right to leave any country,
including his own, and to return to his country.”31
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